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coal;" and (2) other carriers, the D. L. & W. R. Co. and the 
Lehigh Valley R. Co., being examples, which are not subject to 
the provisions of the act as to rates and undue preferences, be- 
cause of the administrative construction given to the statute by 
the Interstate Commerce Commission. Haddock v. D. L. & W. 
R. Co., 4 I. C. C. Rep. 296, and Coxe Bros. v. Lehigh Valley R. Co.. 
4 I. C. C. Rep. 535, decided in 1890 and 1891. The controlling 
consideration in these decisions was that the railroads in question 
were, either by their charter or by legislative grant, existing at 
the time of the adoption of the act, possessed of the commingled 
attributes of carrier and producer, and hence, exempted from its 
operation. The somewhat doubtful logic of these cases seems 
to have been recognized by the commission in later holdings and 
the principles there stated only regarded as applicable to strictly 
identical cases. In re Unlawful Rates, 7 I. C. C. Rep. 33. Mr. 
Justice White considered the Supreme Court bound by these rul- 
ings, but rather significantly added: "at least, until Congress 
has legislated on the subject." 

The press throughout the country has taken for granted that 
this decision places the American law upon the same footing as 
the English doctrine, Att'y Gen. v. Great Northern R. Co. 29 L. I. 
Ch. N. S. 794, and that the railroads are hereafter forbidden from 
dealing in the goods they carry, but the wish, in this case, has 
been father of the thought, as the court expressly refrains from 
determining this question (p. 276) and limits its decision to a 
denial of the rightof a railroad " to become a dealer under the cir- 
cumstances stated," i. e., when the price stipulated in the con- 
tract does not pay the cost of purchase, the cost of delivery and 
the published freight rates. 

FEDERAL INTERFERENCE WITH STATE ADMINISTRATION OF CRIM- 
INAL LAW. 

In the case of the United States ex rel. Drury & another v. 
Lewis, Warden of the Common Jail of Alleghany County, Penn., 26 
Sup. Ct. 229, the Supreme court takes a very important stand 
relative to interference by Federal courts in the state adminis- 
tration of criminal law. It was held that the Circuit Court had 
properly denied habeas corpus to persons in the military service of 
the United States, held in custody of state authorities to answer 
a charge of homicide which is asserted by them to have been com- 
mitted in discharge of their duty, under the Federal Constution 
and laws, to apprehend the deceased for larceny of property from 
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the Federal arsenal, where the evidence was conflicting as to 
whether the deceased had surrendered before the fatal shot and 
where it also appeared that the shot was fired and took effect 
outside the property of the United States and that the deceased 
had no connection with the service of the United States. 

It is a very important matter to the country and to the citi- 
zens of the several states to know if their lives and property will 
be under the protection of their own state courts or placed in the 
hands of Federal authorities. So long as it is in the sound dis- 
cretion of the Federal Supreme Court we may rest assured that 
it will be decided correctly and in a way that will produce the 
best results. It is a matter, however, about which the Court can- 
not be too careful or the rights of the states too well guarded. 

In the case of Re Neagle, 135 U. S. 1, it was announced that 
the matter was discretionary with the Supreme Court and in cases 
of so exceptional a nature habeas corpus would be granted, freeing 
the accused from the control of state officers. This case was 
indeed exceptional and involved the question as to whether or 
not the person and life of a Federal judge might be guarded from 
assault. 

Again in West Virginia v. Laing,i$$ Fed. 887, the petition 
was granted to prisoners who had been called upon to join a 
fosse comitates to capture a person indicted in the Federal courts 
for resisting officers. It appears that the petitioner shot the 
fugitive as he was about to assume a position very dangerous to 
the lives of the posse. The sound discretion of the court was 
exercised in this case, freeing the petitioner, for the act was com- 
mitted in the lawful discharge of a duty imposed on him by the 
laws of the United States. 

But there is a question in the case of Drury v. Lewis, as to 
whether or not the deceased was shot after surrender and the 
evidence is conflicting. It is certain, if he was, that the petitioner 
did not fire in the performance of any duty prescribed by Federal 
laws. So, the case presenting grounds for either jurisdiction, it 
was for the state courts, having once taken jurisdiction, to 
decide upon the evidence ; and its right to do so could not be col- 
laterally attacked. The Circuit Court properly declined to dis- 
charge. The authority of the United States extends all over its 
territory and it is supreme so far as its sovereignty extends and no 
state can withhold from it the cognizance of any subject commit- 
ted to it by the Constitution. Tennessee v. Davis, 100 U. S. 257. 
But it would be unsafe for the citizens of the different states as 
well as demoralizing to the military service if it were understood 
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that all the persons in that service should be exempt from state 
prosecution for any criminal act committed against the citizens 
of that state and in its jurisdiction, under color of official authority. 

The rule, as gathered from the cases, seems to be that if the 
act done was in the lawful discharge of a duty imposed by the 
United States and was under the circumstances justified, the 
Supreme Court will, in the exercise of its sound discretion, grant 
the habeas corpus. West Virginia v. Laing, 133 Fed. 887; 
Re N eagle, 135 U. S. I. This power is conferred in the U. S. 
Revised Statutes, Sec. 753. 

In a very interesting case in the 201 U. S., Kentucky v. Powers, 
not yet in the advance sheets, the Supreme Court shows another 
evidence of its intention to leave the state courts unmolested in 
the exercise of their proper jurisdiction of crimes committed 
within their boundaries. This case is a part of the very consider- 
able prosecution resulting from the murder of the governor of 
that state some years ago. The accused, after being granted his 
fifth trial, sought to transfer the case to the Federal courts on the 
ground that the state authorities had packed the juries so that 
they were constituted of only men opposed to him politically and 
that in this way he was denied due process of law and the equal 
protection of the law. But Justice Harlan, writing the unani- 
mous opinion of the court, says that this clause of the Constitu- 
tion must be violated by the laws of the state and not by their 
execution. If the laws are valid but executed badly by the trial 
court the only relief is by appeal to the highest state courts. 



